
 
SIOUX FALLS PARKS AND RECREATION BOARD MEETING  
Monday, April 29, 2024 
12:00 p.m. Special Board Meeting  
City Center, 231 N. Dakota Ave., Room 110 
 
To participate in the meeting telephonically: 
+1-408-418-9388 
Please mute your phone when not speaking 
 
ORDER OF BUSINESS  
 
1. Roll call and determination of quorum  
 
2. Public Comment 
  
3.     New business 

a. Offer to Purchase Commercial Real Estate and Asset Agreement- Wellness Center - 
Don Kearney 

b. Facility Lease Agreement-Wellness Center - Don Kearney 

c. Physical Therapy Lease Agreement- Wellness Center- Don Kearney 

            d. Frank Olson Park Master Plan- Mike Patten 

e. Kuehn Park Master Plan- Mike Patten 
 
 f. A Memorandum Of Understanding Between The City of Sioux Falls and 
the Harrisburg School District No.41-2 Regarding A New Aquatics Facility – 
Tory Miedema 

 
4. Adjournment  
 
 
 
Persons requiring special accommodation for participation in any programs or activities sponsored 
by Sioux Falls Parks and Recreation should call 367-8222 during regular business hours at least 
48 hours prior to the event. Special needs will be accommodated whenever reasonably possible. 
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OFFER TO PURCHASE COMMERCIAL REAL ESTATE AND ASSET AGREEMENT 

 

THIS OFFER TO PURCHASE COMMERCIAL REAL ESTATE AND ASSET AGREEMENT 

(this “Agreement”) is made and entered into as of June ___, 2024, by and between Sanford Medical 

Center, a South Dakota nonprofit corporation (“Seller”), and the City of Sioux Falls, a home-ruled 

chartered municipality (“Purchaser”). Purchaser and Seller may each be referred to herein as a 

“Party” and collectively the “Parties.” 

 

RECITALS 

 

WHEREAS, Seller owns and operates the Sanford Wellness Center situated upon the 

Property (defined below), offering various services and facilities aimed at promoting health and 

well-being within the City of Sioux Falls; 

 

WHEREAS, Purchaser is committed to enhancing the quality of life for its residents by 

providing access to recreational facilities and promoting healthy lifestyles; 

 

WHEREAS, Seller recognizes and supports the Purchaser’s mission to foster recreational 

activities and improve public health within the City of Sioux Falls. In furtherance of this shared 

goal, Seller is willing to offer the Sanford Wellness Center to the Purchaser at a discounted price, 

enabling the Purchaser to continue its efforts in fulfilling its mission; 

 

WHEREAS, Purchaser desires to purchase from Seller, and Seller desires to sell to 

Purchaser, the Property and substantially all assets used by Seller in connection with the operation 

of the Sanford Wellness Center as described herein upon the terms and conditions set forth in this 

Agreement; and 

 

WHEREAS, The Parties desire to set forth the terms of this sale and certain additional 

agreements related to the sale. 

 

 NOW, THEREFORE, in consideration of the recitals (which are incorporated into this 

Agreement as if fully restated herein) and of the mutual promises, representations, warranties, and 

covenants stated herein, it is hereby agreed as follows: 

 

ARTICLE I. SALE OF REAL PROPERTY 

 

1. CONVEYANCE: Seller agrees to sell and convey, and Purchaser agrees to purchase and 

receive certain real estate and all improvements thereon (the “Property”), legally described 

as follows: 

  

Lot 2A in Block 1 of Westwood Valley Addition to the City of Sioux Falls, 

Minnehaha County, South Dakota, according to the recorded plat thereof, 

together with the benefits and subject to the burdens of a driveway easement 

as disclosed by Book 247 of Miscellaneous on page 674. 

 

with a Parcel ID of 012128426006000 and a common address of 8701 W 32nd St., Sioux 

Falls, South Dakota 57106. The final legal description of the Property will be that set forth 

in the title commitment.  
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At Closing (defined below), Seller will deliver to Purchaser a warranty deed, acceptable to 

Purchaser conveying to Purchaser good and marketable title, free of all liens, security 

interests and encumbrances in the Property, except for Permitted Exceptions, together with 

any and all improvements, personal property and/or fixtures to be conveyed with the 

Property as mutually agreed by the parties. Notwithstanding the foregoing, the warranty 

deed shall reserve for Seller and Seller’s successors and assigns, the right of access to that 

portion of the Property identified on Exhibit G, for purposes of ingress and egress and 

access to utilities between the Property and the Benefitted Property, as identified on Exhibit 

G.   

 

2. PURCHASE PRICE:   

a. Purchase Price of Property and Assets. In consideration of the sale, transfer, 

conveyance and delivery of the Property and Assets, and in reliance upon the 

representations and warranties made herein by Seller, upon effective City Council 

approval and authorization for the Mayor to execute this Agreement, Purchaser 

offers to purchase is  Nine Million and No/100 Dollars ($9,000,000) (the “Purchase 

Price”). Purchaser will pay to Seller One and No/100 Dollar ($1.00) at Closing, and 

Seller agrees to defer payment of the remainder of the Purchase Price to a date 

mutually agreed upon by the Parties, which date will be no later than June 1, 2025, 

or within 30 days of the Purchaser’s receipt of proceeds from the Bond Issuance (as 

defined in Section 4), whichever is sooner.  

b. The City’s offer to purchase commercial real estate and asset agreement document 

with the Seller will be presented to the City Council for approval and issuance of 

authorization for the Mayor to sign on behalf of the City. The Seller will receive a 

signed original document after this process has been completed. 

c. In-Kind Donation. The Parties acknowledge the fair market value of the Property 

and Assets is Fifteen Million Three Hundred Thousand and No/100 Dollars 

($15,300,000), as determined by third party appraisal dated March 26, 2024.   The 

Parties agree the difference in value of Six Million Three Hundred Thousand and 

No/100 Dollars ($6,300,000) between the appraised value and the Purchase Price 

will be recognized by the Purchaser as an in-kind donation to the City of Sioux 

Falls in support of the Parties’ shared mission to improve public health and wellness 

within the City of Sioux Falls.  

d. Allocation of Purchase Price. The Purchase Price will be allocated among the 

Property and Assets as mutually agreed upon by the Parties. Purchaser and Seller 

agree to file IRS form 8594 as required by law consistent with said allocation. Each 

party agrees not to assert, in connection with any tax return, audit or other similar 

proceeding, any allocation of the Purchase Price which differs from the allocation 

specified herein. 

3. TITLE:  Merchantable title will be conveyed by warranty deed, subject to conditions, 

zoning, restrictions, and easements of record, if any, which do not interfere with or restrict 

the existing use and/or the intended use of the Property (“Permitted Exceptions”). A title 

commitment will be furnished promptly to Purchaser for examination. The cost of an 
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owner’s policy of title insurance in the amount of Purchase Price will be paid as follows:  

Seller 50% and Purchaser 50%. 

a. Within thirty (30) days after the signing of this agreement, Seller will furnish to 

Purchaser, the cost of which will be shared equally between Seller and Purchaser, 

a current title commitment (“Commitment”) for an owner’s title insurance policy 

(with copies of all underlying title documents listed in the Commitment) issued by 

the Title Company. If the Commitment shows exceptions that are objectionable to 

Purchaser, then Purchaser will notify Seller, in writing, on or before fifteen (15) 

days prior to the end of the Due Diligence Period (defined below), specifying any 

such objectionable title matter. On or before the end of the Due Diligence Period, 

Purchaser will have received adequate assurances that any such objectionable title 

matter will be removed or endorsed over by the Title Company on or before 

Closing. In the event that Seller fails or is not able to cure an objectionable title 

matter to be removed or endorsed over, Seller will provide written notice to 

Purchaser of the same at least five (5) business days prior to the end of the Due 

Diligence Period.  Purchaser may terminate this Agreement if Seller fails to cure 

any objectionable title matter; provided, however, that title matters disclosed by the 

Commitment which are not objected to by Purchaser in the timeframes set forth 

herein or which are objected to, but which are waived by Purchaser will constitute 

permitted encumbrances.  For the avoidance of doubt, failure of Purchaser to notify 

Seller in writing of any objectionable title or survey matter within the time periods 

prescribed herein will constitute an election by Purchaser to take title to the 

Property subject to the permitted encumbrances. If, at Closing, Purchaser is unable 

to obtain an owner’s policy consistent with its timely title objections, Purchaser 

may terminate this agreement. 

b. Purchaser will pay all costs and expenses of any survey, inspection or tests which 

are performed as a result of Purchaser’s due diligence or financing obligations. 

4. FINANCING:   The obligations of the Parties set forth in this Agreement are contingent 

upon Purchaser securing financing for the Purchase of the Property and Assets pursuant to 

a bond issuance duly approved by the City of Sioux Falls (the “Bond Issuance”). It is 

anticipated the Bond Issuance will be considered and voted upon no later than May 14, 

2024. If approved, the Purchaser anticipates receipt of the Bond Issuance proceeds no later 

than June 1, 2025. In the event the Bond Issuance is not approved or is repealed by July 1, 

2024, this Agreement will automatically terminate and neither Party will have any further 

obligations hereunder. If the Bond Issuance is repealed after approval post Closing, the 

Purchaser agrees to promptly transfer back to Seller the Property and Assets. 

5. INSPECTIONS:  This offer is contingent upon Purchaser’s satisfaction with all desired 

inspections. Inspections will be completed within the Due Diligence Period (as defined 

below) of this offer, or this contingency will be deemed waived. Should the results of any 

survey, inspections or other matter not be satisfactory to Purchaser, then, within the Due 

Diligence Period, Purchaser will notify Seller in writing of the specific dissatisfaction and 

at which time parties may renegotiate or terminate this contract. If such reports disclose 

conditions or information unsatisfactory to the Purchaser, which the Seller is unwilling or 

unable to correct, Purchaser may terminate this Agreement and it will become null and 

void and the Parties will have no further obligations hereunder. If Purchaser fails to 
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specifically approve or disapprove any inspections within the Due Diligence Period, then 

Purchaser will be deemed to have approved and accepted the Property in its present 

condition. 

6. PERMITS AND PLANNING:  This Agreement is contingent upon Purchaser obtaining 

all necessary permits, licenses, and approvals for its intended use of the Property, if any, 

prior to the Operations Transfer Date.  

7. LEASE AGREEMENTS:  

a. Lease Back. The Parties desire for Seller to lease back the Property and Assets 

from Purchaser at Closing for purposes of operating the Sanford Wellness Center 

for a period of time mutually agreeable to the Parties, but in no event will the lease 

extend beyond December 31, 2024 (the “Facility Lease”).  Upon expiration of the 

Facility Lease, the right to possess and operate the Property and Assets will transfer 

to the Purchaser (the “Operations Transfer Date”), at which time all employees that 

will be hired by the Purchaser, memberships, and rights and obligations to revenues 

and expenses related to the operation of the Sanford Wellness Center will transfer 

to the Purchaser.  The Facility Lease will be in substantially the same form as 

attached hereto as Exhibit B. 

b. PT Lease. Seller further desires to lease from Purchaser certain space within the 

Sanford Wellness Center for purposes of operating a physical therapy clinic (the 

“PT Lease”). Accordingly, the Parties will execute at Closing the PT Lease in 

substantially the same form as attached here to as Exhibit C.   

Full execution of Facility Lease and PT Lease will be a condition precedent to the closing 

of this Agreement. 

8. REAL ESTATE TAXES:  Taxes are to be paid as follows:  real estate taxes assessed in 

2023 and payable in 2024 will be paid 100% by Seller and 0% by Purchaser. All other real 

estate taxes will be prorated to the Closing Date. Purchaser acknowledges that Seller is not 

responsible for any taxes assessed or payable after the Closing Date.  

9. ASSESSMENTS:  Any assessments levied against the Property, or which will be levied 

against it, for improvements completed but not yet entered on the books of the local 

assessing authority, will be paid by Seller. 

10. SURVEY:  Purchaser may have a property survey completed, if needed. Seller will provide 

Purchaser with copies of any current surveys that are in the Sellers possession within ten 

(10) days of full execution of this Agreement. 

11. ORDINARY COURSE: During the term of the Facility Lease, Seller will operate the 

Sanford Wellness Center in the ordinary course business and will not sell, transfer or 

otherwise dispose of any material assets, enter into or cancel any material contracts, or 

increase or promise to increase any wages or benefits, or grant or promise to grant any 

bonuses, commissions or other compensation to employees or independent contractors of 

the Sanford Wellness Center outside of Seller’s ordinary course of business without 

Purchaser’s prior written approval. Seller will promptly inform Purchaser in writing of any 
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material event adversely affecting the ownership, use, operation, or management of the 

Sanford Wellness Center, whether or not insured against. 

12. DUE DILIGENCE PERIOD:  The Due Diligence Period will expire ninety (90) days 

from the full execution of this Agreement (the “Due Diligence Period”). If Purchaser 

determines, in Purchaser’s sole discretion, that the Property is not suitable for Purchaser’s 

intended use and investment, then Purchaser will provide Seller with written notice, and at 

that time this Agreement will become null and void.   

13. DUE DILIGENCE DOCUMENTS:  As a part of the due diligence investigation of the 

Property, Seller will provide Purchaser within twenty-one (21) days from the full execution 

of this Agreement any and all documents pertaining to the Property that are in the Seller’s 

possession or control, if any, including, but not limited to: 

a. Any documents referencing any maintenance agreements, easements, covenants 

and/or restrictions that impact the Property; 

b. A list of any expenses impacting the Property; 

c. A list of all insurance claims at the Property for the prior three years; 

d. Any environmental assessments or studies concerning the Property; 

e. Copies of all contracts which have an impact on the Property independent of 

Seller’s ownership; 

f. Property condition, engineering, and other reports in Seller’s possession and/or 

control or which Seller is aware of relating to the condition of the Property; 

g. Any soil reports or geotechnical reports in Seller’s possession and/or control 

regarding the Property; 

h. Any other documents in Seller’s possession and/or control reasonably requested by 

Purchaser relating to the Property.   

 

 

ARTICLE II. SALE OF ASSETS 

1. SALE OF ASSETS: At Closing, Seller agrees to sell, convey, assign, and transfer, and 

Purchaser agrees to purchase, acquire and accept on the terms and subject to the conditions 

set forth in this Agreement, all of Seller’s right, title and interest in and to, substantially all 

of the assets used to operate the Sanford Wellness Center, including without limitation, 

membership roster and information related thereto, all equipment, fixtures, office or other 

supplies, furniture, tools, technology related to the operation of the Sanford Wellness 

Center, know-how, telephone numbers, facsimile numbers, goodwill and other intangible 

property rights of any kind whatsoever (the “Assets”) of the Sanford Wellness Center  with 

the Assets to be delivered free and clear of any and all pledges, mortgages, security interests 

or encumbrances.    The Assets will not include the excluded assets listed on Exhibit D (the 

“Excluded Assets”). 

2. INSTRUMENT OF TRANSFER: Seller agrees to deliver to Purchaser at the Closing a 

Bill of Sale for the Assets, in substantially the same form as attached hereto as Exhibit E.  

3. ASSIGNMENT AND ASSUMPTION OF AGREEMENTS: Seller agrees to assign to 

Purchaser, and Purchaser agrees to assume certain agreements, contracts, and other 
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contracts listed on Exhibit F attached hereto (the “Assumed Agreements”) which shall be 

inserted administratively post execution of this Agreement. 

4. LIABILITIES: Purchaser will purchase from Seller the Property and Assets only, and 

Purchaser is assuming no liabilities or obligations of Seller as of or before the Closing and 

the Operations Transfer Date (including accounts payable which obligations will be 

retained by Seller), except the “Assumed Liabilities” (as defined herein). Assumed 

Liabilities will mean all obligations and liabilities arising or accruing under the Assumed 

Agreements and the other Assets after the Closing. 

5. USE AND CONDITION OF ASSETS: SELLER IS THE LAWFUL OWNER OF THE 

ASSETS, WITH GOOD AND MARKETABLE TITLE, FREE AND CLEAR OF ANY 

LIENS, CLAIMS, SECURITY INTERESTS OR ENCUMBRANCES TO THE ASSETS. 

SELLER MAKES NO REPRESENTATION OR WARRANTY, EXPRESS OR 

IMPLIED, RELATING TO THE CONDITION OF THE ASSETS (INCLUDING, BUT 

NOT LIMITED TO, ANY REPRESENTATION OR WARRANTY AS TO 

MERCHANTABILITY, FITNESS FOR ANY PURPOSE OR USE, OR FREEDOM 

FROM LATENT DEFECT) AND SELLER SELLS THE ASSETS TO PURCHASER, 

AND PURCHASER ACCEPTS THE ASSETS, “AS IS”. SELLER WILL NOT BE 

LIABLE TO PURCHASER OR ANY THIRD PERSON FOR ANY DAMAGE OR 

INJURIES RESULTING FROM THE ACQUISITION, REMOVAL AND USE OR SALE 

OF THE ASSETS. 

6. TAXES: Seller has paid or will pay any taxes due with respect to the ownership, 

possession, or operation of the Assets prior to Closing to the applicable governmental 

authorities and has filed or will file any and all necessary tax returns related to the Assets 

for all time periods prior to Closing. 

ARTICLE III. EMPLOYEES 

1. NEW EMPLOYMENT:  All existing employees currently employed by the Seller are 

invited to apply for employment through the Purchaser.  Purchaser’s hiring decisions will 

be in accordance with Purchaser’s policies and procedures.  Purchaser’s applicable 

personnel policies, procedures, resolutions, and ordinances shall control employment. 

2. COMPENSATION AND BENEFITS: Seller agrees to pay out any accrued and unused 

paid time off (PTO) balances or other benefits of employment to any employee who 

becomes subsequently employed by Purchaser.  Purchaser assumes no responsibility or 

liability for any prior compensation, promises, privileges, or benefits from Seller’s 

employment.  

3. EMPLOYEE RECORDS AND INFORMATION: Seller agrees to provide Purchaser 

with certain employee information to facilitate Purchaser’s operational and staffing 

analysis. Seller further agrees to cooperate with Purchaser in providing any other relevant 

employee information and documentation in the event Purchaser elects to hire any of 

Seller’s employees.  



 

 

S:\AS\AT\atcs\atcs0001.docx                         Page 7 of 40 

 

4. TAXES: Seller has paid or will pay in full when due all necessary employment taxes, 

including but not limited to payroll taxes, unemployment taxes, and any other applicable 

taxes related to the employment of the employees at the Sanford Wellness Center. 

ARTICLE IV. GENERAL PROVISIONS 

1. ASSIGNABILITY:  Purchaser or Seller may not assign this Agreement without the prior 

written consent of the other Party, which consent may not be unreasonably withheld. Such 

assignment will be binding upon all Parties and their successors or assigns.  

2. CLOSING:  Closing of the sale of the Property and Assets will take place at a time as 

mutually agreed upon by the Parties but is anticipated to occur on or about July 31, 2024 

(the “Closing” or “Closing Date”). Closing will take place at Getty Abstract and Title (the 

“Title Company”) in Sioux Falls, SD. Seller agrees to maintain and manage the Property 

and Assets in a condition comparable to its present condition from the execution of this 

Agreement through the Operations Transfer Date, subject to ordinary wear and tear and 

maintenance and repair obligations of the Parties as set forth in the Facility Lease. 

3. POSSESSION:  Ownership and title of the Property and Assets will be transferred on the 

Closing Date, at which time all risk of loss with respect to the Property will be transferred 

from Seller to Purchaser, subject to the terms and conditions of the Facility Lease. 

4. BROKERS: No agent, broker, investment banker, financial advisor, finder, or other person 

is or will be entitled to any brokerage commission, finder’s fee or like payment in 

connection with any of the transactions contemplated by this Agreement. 

5. TIME IS OF THE ESSENCE OF THIS CONTRACT. 

6. NAMING.  The City has no obligation to continue to refer to the building as San ford  

Wellness Center or honor any other interior naming rights that may exist. The City further 

has no obligation to honor any sponsorship or commemorative signing within the Property. 

7. REPRESENTATIONS AND WARRANTIES OF SELLER: As of the Effective Date 

and as of the Closing Date and regarding the following matters, Seller represents and 

warrants to Purchaser that, to the best of Seller’s actual knowledge, the following 

representations and warranties are true and correct as if made on the Effective Date and 

again on the Closing Date: 

a. Seller is authorized and empowered to enter this Agreement and perform all of its 

obligations under this Agreement. 

b. Upon the signing and delivery of this Agreement, this Agreement will be legally 

binding upon Seller and enforceable against Seller in accordance with all its 

provisions. 

c. Seller has not committed any act or permitted any action to be taken which would 

adversely affect its ability to fulfill its material obligations under this Agreement. 

d. The execution and delivery of this Agreement, and the performance of Seller's 

obligations under this Agreement, will not violate or breach, or conflict with, the 

terms, covenants or provisions of any agreement, contract, note, mortgage, indenture 

or other document of any kind whatsoever to which Seller is a party or to which the 

Property is subject. 
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e. To Seller's actual knowledge (1) the existing use and condition of the Property does 

not violate any applicable zoning, environmental, building, health, fire or similar 

statute, ordinance, regulation or code, (2) the Property is in compliance in all 

material respects with all applicable governmental permits and current zoning 

requirements, including, all parking requirements, and (3) the Property includes all 

rights to any off-site facilities necessary to ensure compliance with applicable 

zoning, building, health, fire, water use or similar statutes, laws, regulations and 

orders. 

f. To the knowledge of Seller: (i) no toxic or hazardous substances or wastes,  

pollutants, or contaminants (including, without limitation, asbestos, urea 

formaldehyde, the group of organic compounds known as polychlorinated 

biphenyls, petroleum products including gasoline, fuel, oil, crude oil, and various 

constituents of such products, and any hazardous substance as defined in the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980 

(“CERCLA”), 42 U.S.C. § § 9601 et seq., as amended) have been generated, 

treated, stored, released, or disposed of, or otherwise placed, deposited in, or 

located on the Property; (ii) no activity has been undertaken on the Property that 

would cause or contribute to (a) the Property becoming a treatment, storage, or 

disposal facility within the meaning of, or otherwise bring the Property within the 

ambit of, the Resource Conservation and Recovery Act of 1976 (“RCRAII”), 42 

U.S.C. § 6901, et seq., or any similar state law or local ordinance; (b) a release or 

threatened release of toxic or hazardous wastes or substances, pollutants, or 

contaminants, from the Property within the ambit of CERCLA or any similar state 

law or local ordinance; or (c) the discharge of pollutants or effluents into any water 

source or system, the dredging or filling of any waters, or the discharge into the air 

of any emissions that would require a permit under the Federal Water Pollution 

Control Act, 33 U.S.C. § 1251, et seq., or the Clean Air Act, 42 U.S.C. § 7401, et 

seq., or any similar state law or local ordinance; (iii) no substances or conditions 

exist in or on the Property that do or may support a claim or cause of action under 

RCRA, CERCLA, or any other federal, state, or local environmental statutes, 

regulations, ordinances, or other environmental regulatory requirements; (iv) all 

above-ground and underground storage tanks are in compliance with all applicable 

State and Federal laws and regulations; and (v) any wells on or under the Property, 

whether in use, not in use, abandoned, sealed or otherwise, are in compliance with 

all laws regulating such wells. 

g. There are no pending or threatened matters of litigation, administrative action or 

examination, government investigation, claim or demand relating to the Seller, 

Tenant, the Property or Seller's interest in the Property. 

h. All bills and invoices for labor and material of any kind relating to the Property have 

been paid in full or will be paid in full in the ordinary course (other than those which 

are the subject of bona fide disputes as to payment) and, as of the Closing Date, and, 

to Seller's actual knowledge, there will be no liens or other claims outstanding or 

available to any party in connection with the Property. 

i. Except for this Agreement, Seller has not executed or entered into any other 

agreement of any kind whatsoever with respect to all or any portion of the Property, 

including, without limitation, any agreement to purchase, sell, option, lease or 

otherwise dispose of or alienate all or any portion of the Property, which would be 

binding on Purchaser. 
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j. Except as disclosed on Exhibit A, to the actual knowledge of Seller, all the 

improvements on the Property are in reasonably good working order, condition and 

repair and are not in need of material repair or replacement (subject to ordinary wear 

and tear between the date of this Agreement and the Closing Date). 

k. Seller has provided to Purchaser true, correct, and complete copies of documents 

furnished or to be furnished to Purchaser by Seller or on its behalf in connection 

with the transaction contemplated hereby. While Seller is not responsible for any 

inaccuracies in respect of any information set forth in such documents if prepared 

by third-parties, Seller has no actual knowledge that any of the documents or written 

information provided by such third-parties is materially inaccurate or incomplete or 

contains any material untrue statements of fact or omits any material fact. 

l. To the Seller's actual knowledge, all utility services, including storm and sanitary 

sewer, water, electric power and telephone service are available to the Property in 

form, properly sized and with capacity sufficient for the useful enjoyment and 

operation of the Property for its current use and all assessments, impact fees, 

development fees, tap-on fees or recapture costs then due and payable in connection 

therewith will be paid prior to Closing except the usual and customary charges 

involved in the ordinary course of business and specifically identified in the budget 

that has been approved by Purchaser. 

 

8. REPRESENTATIONS AND WARRANTIES OF PURCHASER: As of the Effective 

Date and as of the Closing Date and regarding the following matters, Purchaser represents 

and warrants to Seller that the following representations and warranties are true and correct 

as if made on the Effective Date and again on the Closing Date: 

a. Purchaser is duly created, validly existing and in good standing pursuant to the law 

of the jurisdiction of its organization and is duly qualified to do business and is in 

good standing in the jurisdictions in which the Property is located. 

b. This Agreement shall be presented to the City Council for approval and issuance of 

authorization for the Mayor to sign on behalf of the City.  The Seller will receive a 

signed original document after this process has been completed. 

c. Upon the signing and delivery of this Agreement, this Agreement will be legally 

binding upon Purchaser and enforceable against Purchaser in accordance with all its 

provisions. 

d. Upon the City Council granting authorization to sign, the person signing this 

Agreement on behalf of Purchaser has been duly authorized to sign and deliver this 

Agreement on behalf of Purchaser. 

e. Purchaser has not committed any act or permitted any action to be taken which 

would adversely affect its ability to fulfill its material obligations under this 

Agreement. 

f. The execution and delivery of this Agreement, and the performance of Purchaser's 

obligations under this Agreement, will not violate or breach, or conflict with, the 

terms, covenants or provisions of any agreement, contract, note, mortgage, 

indenture, or other document of any kind whatsoever to which Purchaser is a party. 

 

9. RISK OF LOSS: All risk of loss or damage to the Property prior to Closing, including, 

without limitation, loss by fire, windstorm, or other casualty (collectively, a "Casualty") or 

by condemnation, eminent domain or similar proceedings or threat thereof (collectively, a 

"Taking"), will rest with Seller. If, prior to the Closing, the Property is the subject of a 
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Casualty or Taking, Seller will give Purchaser written notice thereof and Purchaser will 

have the option, exercisable on or before the Closing Date by written notice to Seller, to 

elect to either: 

a. Renegotiate any and all terms of this Agreement;  

b. Accept title to the Property without any reduction of the Purchase Price, in which 

event, at the Closing, Seller will assign to Purchaser (and Seller will deliver to 

Purchaser any monies received by Seller) any insurance or condemnation proceeds 

payable to Seller or its successors or assigns by reason of such Casualty or Taking 

to restore the Property in accordance with the Lease for the Property; or 

c. Terminate this Agreement. 

In the event Purchaser fails to exercise any such option, Purchaser will be deemed to have 
elected the option set forth in the foregoing clause (b). 

 

10. ATTORNEYS FEES:  In the event of any litigation between the parties in connection 

with this Agreement, each party will pay its own attorney fees and expenses, including any 

fees and expenses incurred in connection with appeals, in connection with any such 

proceeding. 

11. BINDING EFFECT:  This Agreement will be binding upon and inure to the benefit of the 

parties hereto and their respective successors and permitted assigns. 

12. CONTROLLING LAW: This Agreement will be governed by and construed in 

accordance with the laws of the state in which the Property is located.   Venue with respect 

to any litigation related to this Agreement will be in Minnehaha County, South Dakota. 

13. MODIFICATION: This Agreement may only be modified or amended in a writing 

executed by a duly authorized representative of Seller and Purchaser. 

14. ENTIRE AGREEMENT:  This Agreement represents the entire agreement between the 

Seller and Purchaser with respect to the subject matter hereof, and all prior agreements 

between Seller and Purchaser with respect to such subject matter will have no further force 

or effect. 

15. EXCLUSIVITY:  Seller will not submit the Property to any other party or entity for 

consideration as a purchase or equity investment unless this Agreement is terminated as 

provided herein.  

16. REMEDIES:  In the event that the sale of the Property is not consummated for any reason, 

the parties may pursue any and all available remedies, whether at law or in equity, 

including, but not limited to, recovery of applicable attorneys’ fees. 

17. COUNTERPARTS:  This Agreement may be executed in one or more counterparts, each 

of which will constitute an original, and all of which together will constitute one and the 

same instrument. Facsimile signature pages will be deemed original signature pages. 

18. EFFECTIVE DATE:  For purposes of this Agreement, the parties agree that the 

“Effective Date” of this Agreement will be the date this Agreement is accepted and agreed 
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to by all parties, as evidenced by the dates and times set forth below, together with the 

appropriate signatures of both parties. 

19. NOTICES:  Any notice required to be given by either party pursuant to this Agreement, 

will be in writing and will be deemed to have been properly given, rendered or made only 

if personally delivered, or if sent by Priority Mail Express or other comparable mail 

delivery service, addressed to the other party at the addresses set forth below, and will be 

deemed to have been given, rendered or made on the earlier of the day so delivered or on 

the first business day after having been deposited with the courier service:  

If to Seller: Sanford Medical Center 

 Attn:  Legal Department 

 2301 E. 60th St. N. 

 Sioux Falls, SD 57104 

  

If to Purchaser: City of Sioux Falls 

 224 W. Ninth St. 

 Sioux Falls, SD 57104 

  

  

Signature Page Follows 
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IN WITNESS, WHEREOF, the parties hereto have executed this Agreement as of the dates 

below: 

 

 

PURCHASER: 

 

CITY OF SIOUX FALLS,  

a home-ruled chartered municipality 

 

 

 

Date: ______________________  ___________________________________________ 

       

      By:        

 

      Its: Mayor       

 
 

 

ATTEST: 

 

 

___________________________ 

 

City Clerk 

 

Acceptance of Offer 

 

 

Sanford Medical Center hereby accepts the foregoing Offer to Purchase Commercial Real Estate  

and Assets Agreement from the City on this __ day of  June, 2024. 

 

 

 

 

SANFORD MEDICAL CENTER, a South Dakota 

nonprofit corporation 

 

 

Date: _______________________  ___________________________________________ 

       

      By:        

 

      Its:       
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LIST OF EXHIBITS  

 

Exhibit A Improvements 

 

Exhibit B Facility Lease 

 

Exhibit C PT Lease  

 

Exhibit D The Excluded Assets  

 

Exhibit E Instruments of Transfer  

 

Exhibit F Assumed Agreements  

 

Exhibit G Right of Access 
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EXHIBIT A 

Improvements 

1. Parking Lot 

2. Court Refinish 

3. Roofing – The pool area’s roof shows delamination and has been temporarily 

secured with pavers 

4. Pool Curtain Wall System - Chlorine exposure has caused deterioration in the metal 

framing around the pool glass 

5. Water Heaters - Two of the four installed water heaters are operational, with built-

in redundancy ensuring no reported service interruptions 
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EXHIBIT B 

 

 

 

 

 

 

 

 

 

 

Facility Lease 
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EXHIBIT C 

PT Lease 
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EXHIBIT D 

Excluded Assets 

The furniture, fixtures, and equipment to be removed from the Property include: 

1. Seller’s personal computers, software, routers, firewalls, switches, cell phones, wireless 

access points, domain names, websites, tablets, kiosks, and server infrastructure (for 

clarification, all computer equipment not determined to be Excluded Assets as mutually 

agreed by the Parties will be wiped clean of all data and software, including operating 

systems). 

2. All employee records (other than certain employee information provided to Purchaser 

under this Agreement), employee agreements, employee manuals, training materials and 

video tapes, policies, procedures and materials related thereto with respect to the 

operation of the Sanford Wellness Center prior to the Operations Transfer Date, policies, 

procedures and materials related thereto with respect to the Sanford Wellness Center, all 

brochures, pamphlets, flyers, mailers and all other promotional material relating to the 

marketing and advertising of the Sanford Wellness Center, all marketing and sales 

studies, analyses and similar materials, check scanners, time clocks, smartphones, music 

devices. 

3. All assets situated within the physical therapy space, including but not limited to exercise 

equipment, therapy machines, furniture, and medical supplies. 
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EXHIBIT E 

Instruments of Transfer 

 BILL OF SALE 

 

 THIS BILL OF SALE (this “Agreement”), dated June ____, 2024, is executed by Sanford 

Medical Center (“Seller”) in favor of the City of Sioux Falls (“Buyer”), pursuant to that certain Offer 

to Purchaser Commercial Real Estate and Asset Agreement dated June ___, 2024 (the “Offer to 

Purchase”).  

 

 NOW, THEREFORE, for valuable consideration in the amount of $1.00 and other 

consideration, the receipt and sufficiency of which Seller does hereby acknowledge, Seller does 

hereby sell, transfer, convey, assign and deliver to Buyer free and clear of all liens, security 

interests, or encumbrances, the following Asses: 

 

Substantially all of the Assets used to operate the Sanford Wellness Center, 

including without limitation, membership roster and information related thereto, all 

equipment, fixtures, office or other supplies, furniture, tools, technology related to 

the operation of the Sanford Wellness Center, know-how, telephone numbers, 

facsimile numbers, goodwill and other intangible property rights of any kind 

whatsoever of the Sanford Wellness Center, excluding the Excluded Assets as 

defined in the Offer to Purchase. 

 

 Seller for itself, its successors and assigns, hereby covenants and agrees that, at any time and 

from time to time upon the written request of Buyer, Seller will do, execute, acknowledge, and deliver 

or cause to be done, executed, acknowledged, and delivered, all such further acts, deeds, assignments, 

transfers, conveyances, powers of attorney, and assurances as may be reasonably required by Buyer 

in order to assign, transfer, set over, convey, assure, and confirm unto and vest in Buyer, its successors 

and assigns, title to the assets sold, conveyed, and transferred by this Bill of Sale. 

 

 Seller represents and warrants that they are a duly authorized representative of the Seller and 

that they have the authority to bind the Seller. Terms capitalized in this Bill of Sale but not defined 

herein will have the meanings ascribed to them in the Offer to Purchase. 

 

 Dated as of ______________, 2024. 

     

  

  SANFORD MEDICAL CENTER  

 

  ____________________________________  

  BY:       

 

  ____________________________________  

  ITS:       
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EXHIBIT F 

Assumed Agreements 

To be inserted administratively post execution of this Agreement.   
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EXHIBIT G 

Right of Access 
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FACILITY LEASE AGREEMENT 

 This FACILITY LEASE AGREEMENT (this “Lease”) is entered into effective 

____________, 2024 (the “Effective Date”), by and between CITY OF SIOUX FALLS 

(“Landlord”) and SANFORD MEDICAL CENTER (“Tenant”).  

RECITALS: 

 WHEREAS, Tenant is the former owner and operator of the Sanford Wellness Center 

located at 8701 W 32nd St Sioux Falls, South Dakota; 

WHEREAS, Tenant sold to Landlord and Landlord purchased from Tenant the Property 

and substantially all Assets used to operate the Sanford Wellness Center pursuant to an Offer to 

Purchase Commercial Real Estate and Asset Agreement dated June________, 2024 (the “Purchase 

Agreement”);  

 WHEREAS, the Parties desire for Tenant continue to operate the Sanford Wellness Center  

for a period of time beginning on the Commencement Date and ending on the Operations Transfer 

Date, pursuant to the terms and conditions set forth in this Facility Lease. 

 NOW, THEREFORE, the parties agree as follows:  

1. Defined Terms. Terms capitalized in this Lease but not defined herein will have the 

meanings ascribed to the in the Purchase Agreement.  

 

2. Premises. Tenant hereby leases from Landlord the Property and Assets 

(collectively, the “Leased Premises”) effective as of the Commencement Date. The Leased 

Premises shall only be used for its existing uses, which include a wellness center, outpatient 

physical therapy clinic and similar or related uses.  

 

3. Term and Termination. This Lease shall commence on the Closing Date (as defined 

therein) of the Purchase Agreement (“Commencement Date”) and remain in full force and effect 

for a period from the Closing Date through and until December 31, 2024 (the “Term”). This Lease 

may only be extended by a signed written agreement between the parties. Landlord may terminate 

this Agreement upon thirty (30) days’ notice at any time; provided, however, that Landlord will 

have adopted a bond ordinance authorizing the issuance, sale and delivery of bonds to purchase 

the Property in accordance with the Purchase Agreement and be able to pay the Purchase Price as 

set forth in the Purchase Agreement. 

 

4. Rent. As compensation for the use of the Leased Premises, Tenant agrees to pay to 

Landlord one dollar ($1.00) for the Term.  

 

5. Utilities. From and after the Commencement Date, Tenant shall be responsible for 

and pay all utilities servicing the Leased Premises and provide all reasonable lawn and landscaping 

care and maintenance, together with snow removal from the sidewalks and parking lot(s) servicing 

the Leased Premises.  
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6. Maintenance. Except as required to be performed by Tenant pursuant to this Lease, 

Landlord shall be responsible for all capital improvements and the repair and replacement of all 

structural elements to the Leased Premises, exterior surfaces, including, but not limited to, the roof, 

roof membrane, roof covering, exterior walls, slab floors, footings, parking areas, grounds and 

sidewalks of the Property,  and replacement of any part of the HVAC system costing more than 

$5,000 per event or occurrence. . Tenant shall be responsible for routine maintenance and minor 

repairs to the interior of the Leased Premises  costing less than $5,000, per event or occurrence, 

which shall be deemed to include, but not be limited to, the exterior and interior portions of all 

windows and window frames, doors and door frames, plate glass, storefront, fixtures, plumbing 

fixtures, lighting fixtures (excluding exterior lighting fixtures), electrical and sewage equipment, 

interior walls, partitions, floors, floor coverings and ceilings. If any repair, maintenance, or 

replacement shall exceed or shall reasonably be expected to exceed $5,000 during the Term, 

Landlord shall be notified of such repair, required maintenance, or replacement provided, however, 

Landlord shall be under no obligation to make the repair, required maintenance, or replacement 

until funds are sufficiently appropriated by the City Council.  In the event the City Council does 

not fund the repair, required maintenance, or replacement, the Tenant shall have no liability for 

any claims, costs, or damages arising out of a failure by the Landlord to make any requested repair, 

required maintenance, or replacement that were determined to be necessary for the safety, health, 

and welfare of the people. 

 

7. Right of Entry.  The Landlord shall have the right to enter into the leased area at all 

reasonable times to inspect the premises and/or to take such actions as may, in the opinion of the 

Landlord, be deemed necessary. Except for emergency situations, the Landlord will make every 

reasonable effort to timely notify the Tenant of any pending work and to coordinate such work so 

as to minimize any disruption to the Tenant’s delivery of services. Nothing in this section will 

impose or may be construed to impose upon the Landlord any independent obligation to construct 

or maintain or make repairs, replacements, alterations, additions, or improvements nor create any 

independent liability for any failure to do so. 

8. Insurance.   
 

a. Property Insurance. The Landlord, at its own expense, shall procure and 

maintain property insurance for the Property.  The Landlord shall, at its own option, either obtain 

replacement value insurance for damage by fire or casualty to the Property or self-insure for an 

equivalent amount. 

b. Liability Insurance. Both Landlord and Tenant, at their own respective 

expense, shall procure and maintain commercial general liability insurance providing occurrence 

form contractual personal injury, bodily injury, and property damage liability coverage with total 

available limits not less than $1,000,000 per occurrence and $2,000,000 general aggregate, and 

$2,000,000 aggregate products and completed operations.  Each Party’s commercial general 

liability insurance policy shall include the other Party, its elected and appointed officials, officers, 

and employees as additional insured as their interests may appear under this Lease for any covered 

liability, caused, in whole or in part, by such Party’s performance or nonperformance under the 

Lease.  The above additional insured status shall not extend to claims arising out of the gross 

negligence or willful misconduct of the insured Party, its employees, agents, or independent 

contractor.   
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c. Personal Property Insurance.  Both Landlord and Tenant, at their own 

respective expense, shall procure and maintain personal property insurance for their own 

respective betterments and property stored on the premises. 

d. Workers’ Compensation Insurance. Tenant shall at all times secure 

worker’s compensation providing the statutory limits required by South Dakota law.  In addition, 

it shall provide Coverage B, Employer’s Liability Coverage, of not less than $1,000,000 each 

accident, $1,000,000 disease-policy limits.  The required limit may be met by excess liability 

(umbrella) coverage. 

e. Insurance Requirement. Each insurance policy required under this Lease 

shall be obtained from insurance companies, or pools licensed or authorized to do business in the 

State of South Dakota, or through a program of self-insurance. 

f. Notice of Intent to Cancel or Renew. Each Party will provide the other Party 

with at least 30 days’ written notice of an insurer’s intent to cancel or not renew any of the 

insurance coverage. The parties agree to hold each other harmless from any liability, including 

additional premium due, because of the failure to maintain the coverage limits required. 

g. Evidence of Renewal. Each Party will deliver to the other, at least 15 days 

prior to expiration of each policy, satisfactory evidence of renewal to the extent any policy expires 

and requires renewal during the term of this Lease. Evidence of renewal may be provided less than 

15 days prior to the expiration of each policy with prior written consent by the other Party but shall 

never be later than one business day prior to the expiration of the policy. Upon request, each Party 

will provide to the other a complete copy of all insurance policies required under the Lease. This 

section shall survive the termination of this Lease. 

h. Validity of Insurance Not Assumed. Each Party’s approval or acceptance of 

certificates of insurance does not constitute the Party’s assumption of responsibility for the validity 

of any insurance policies nor does either represent that the above coverages and limits are adequate 

to protect any individual/group/business, its consultants’ or subcontractors’ interests, and assumes 

no liability therefore. 

9. No Limitation of Liability. These insurance provisions are separate and apart from 

any indemnification obligation and should not be interpreted as a limitation of liability. 

 

10. Waiver of Subrogation. The parties to this Lease mutually waive all rights of 

recovery for losses caused by fire or extended coverage even though caused by the negligence of 

the other party, its employees, agents or representatives and further waive any rights of recovery 

from other perils covered by insurance to the extent of such insurance coverage, provided that this 

waiver does not prejudice the rights of the party in recovering from its insurance company.  This 

waiver shall be in effect only so long as the applicable insurance policies contain a clause to the 

effect that this waiver shall not affect the rights of the insured to recover under such policies. 

 

11. Parking. Tenant is hereby granted the right to use the parking lot(s) associated with 

the Leased Premises. 

 

12. Signage. Tenant shall be allowed to maintain existing signage on and around the 

Leased Premises in accordance with the Code of Ordinances of Sioux Falls, SD .  All costs 
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associated with said signage shall be borne by the Tenant. At the end of the Term or upon 

termination, Landlord shall be responsible and pay for all signage removal at its sole cost and 

expense. The parties shall mutually agree on the signage to be removed and the timelines 

associated therewith. 

 

13. Taxes and Special Assessments. Tenant shall be responsible for and pay all real 

property taxes and special assessments (if any) directly to the taxing authority. 

 

14. Incidental PHI. The parties agree that all information regarding patients, as well as 

all information with respect to the operations and business of the other party gained during this 

negotiations leading up to this Agreement, and from the performance of this Lease, will be held in 

confidence and will not be divulged to any unauthorized person without prior written consent of 

the other, except for access required by law, regulation, and third party reimbursement agreements. 

Provider and Sanford agree that each is a “covered entity” as defined in the Health Insurance 

Portability and Accountability Act of 1996 (“HIPAA”), and HIPAA's implementing privacy 

regulations, 45 C.F .R. § 165.500, et seq. (“Privacy Regulations”) and each party shall comply 

with all requirements with respect to protected health information (“PHI”) as defined in HIPAA. 

The provisions of this paragraph shall survive the termination of this Agreement. 

 

15. Indemnity. Tenant agrees to defend, indemnify, and hold Landlord harmless from 

any and all claims, lawsuits and damages (including reasonable attorneys’ fees) arising in 

connection with the management of Tenant’s Services at or from the Leased Premises, or which 

may at any time be asserted against Landlord by any reason of Tenant’s, its agents’, invitees’, 

licensees’, employees’ or clients’ use of the Leased Premises, negligence or willful misconduct or 

resulting from any breach or default on the part of Tenant of its obligations hereunder.   

 

16. Force Majeure.  Neither Landlord or Tenant shall be liable for delay or failure to 

perform hereunder, despite best efforts to perform.  If such delay or failure is the result of force 

majeure.  “Force majeure” shall mean causes beyond the reasonable control of a Party such as, but 

not limited to, pandemics or epidemics, weather conditions, acts of God or of public enemy, 

terrorism, war, national or local calamity, sabotage, strikes, fire or other casualty, or action of the 

government authorities.  Written notice of any claim of a Party’s inability to perform or comply 

due to force majeure must be promptly given to the other Parties. 

 

17. Damage or Destruction-Repair and Restoration. 
 

a. If the Property or any portion is damaged or destroyed during the term of 

this Lease by fire, casualty, or any other cause, the Landlord shall, to the extent of insurance 

proceeds and at the Landlord’s sole election, including any applicable deductible, or self-

insurance, with due diligence, repair, rebuild, or replace the Property so that after repairing, 

rebuilding, or replacing, it shall be substantially the same, to the extent of insurance proceeds or 

self-insurance, as prior to such damage or destruction. 

b. Notwithstanding anything to the contrary contained herein, to the extent 

such loss is not covered by insurance, the Landlord shall not have any obligations for repair, 

rebuilding, or replacing the Property in the event of all or a substantial part of the facility shall be 
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destroyed or damaged by fire or casualty. 

c. In the event of total destruction of the Property or if the Landlord shall not 

elect within ninety (90) days after such damage to rebuild, or restore the Property, then this Lease 

shall terminate, and all rights and obligations of the Landlord and Tenant shall cease and terminate. 

d. If the damage or destruction to the leased Premises is caused by the negligence 

or the willful acts of the Tenant, its employees, agents, invitees and customers, or servants, Landlord 

shall not be responsible for any costs of repair or rebuilding the leased Premises or any other portion 

of the building which is so damaged to the extent the laws in effect at the time so permit.  As permitted 

by law, Tenant shall pay all such amounts to Landlord upon demand. 

e. If the damage or destruction to the Leased Premises is caused by the 

negligence or the willful acts of Landlord, its employees, agents, invitees and customers, or 

servants, Landlord shall be responsible for any costs of repair or replacement of Tenant’s 

betterments and personal property, including without limitation all equipment and stored property, 

to the extent the laws in effect at the time so permit.  As permitted by law, Landlord shall pay all 

such amounts to Tenant upon demand. 

 

18. No Personal Liability.  No official, director, officer, agent, or employee of the 

Landlord shall be charged personally or held contractually liable by or to the Tenant under any 

term or provision of this Lease or because of any breach thereof or because of its or their execution, 

approval, or attempted execution of this Lease. 

 

19. Discrimination.  During the performance of the Lease, Tenant agrees that it will 

comply with all applicable provisions of federal, state, and local laws, including Chapter 98 of the 

Code of Ordinance of Sioux Falls, South Dakota and regulations prohibiting discrimination.  Without 

limiting this, Tenant warrants that it will fully comply with Title VI and VII of the Civil Rights Act 

of 1964, as amended, the Americans of Disabilities Act (ADA) and all other regulations promulgated 

thereunder.  Tenant will not discriminate against any employee or Applicant for employment because 

of race, religion, color, disability, national origin, sex, sexual orientation, or age.  Tenant will take 

affirmative action to ensure that employment is offered and that employees are treated during 

employment without regard to their race, religion, color, disability, national origin, sex, sexual 

orientation, or age.  Such action shall include, but is not limited to, the following: employment 

upgrade, demotion, or transfer; recruitment or recruitment advertising; lay-off or termination; rates of 

pay or other forms of compensation; and selection, including apprenticeship.  The Tenant shall be 

subject to the provisions of Chapter 98 of the Code of Ordinances of Sioux Falls, SD, as in effect at 

any given time.  It is declared to be discrimination for the Tenant, because of race, color, sex, creed, 

religion, ancestry, national origin, or disability, to fail or refuse to hire, to discharge an employee, or 

to accord adverse, unlawful, or unequal treatment to any person or employee with respect to 

application, hiring, training, apprenticeship, tenure, promotion, upgrading, compensation, layoff, 

discharge, or any term or condition of employment.  Tenant will not discriminate or permit 

discrimination in violation of federal or state laws or local ordinances because of race, color, sex, age, 

political, or religious opinions, affiliations, or national origin.  

 

20. Human Relations.  If the Tenant is found to have engaged in discrimination by the 

Commission on Human Relations (Commission), this Lease may be terminated in whole or in part by 
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the Landlord. The Tenant shall permit the Commission reasonable access to any and all records 

pertaining to hiring and employment and to other pertinent data and records as are reasonably 

necessary for the sole purpose of enabling the Commission, its agencies, or representatives, to 

ascertain compliance with the above provisions.  The Landlord and Commission agree to keep any 

employee and personnel records confidential. This section shall be binding on all subcontractors and 

suppliers of the Lessee. 

 

21. Waiver. This failure to enforce or to require the performance at any time of any of 

the provisions of this Lease shall in no way be constructed to be a waiver of such provisions, and 

shall not affect either the validity of this Lease or any part hereof or the right of any party thereafter 

to enforce each and every provision in accordance with the terms of this Lease. 

 

22. Severability. If any term, provision, covenant, or condition of this Lease is found 

to be invalid, void, or unenforceable, the remainder of this Lease shall remain in full force and 

effect and shall in no way be affected, impaired, or invalidated.  
 

23. Notices. Any notice required to be given by either party pursuant to this Lease, will 

be in writing and will be deemed to have been properly given, rendered or made only if personally 

delivered, or if sent by Priority Mail Express or other comparable mail delivery service, addressed 

to the other party at the addresses set forth below, and will be deemed to have been given, rendered 

or made on the earlier of the day so delivered or on the first business day after having been 

deposited with the courier service:  

 

If to Tenant: Sanford Medical Center 

 Attn:  Legal Department 

 2301 E. 60th St. N. 

 Sioux Falls, SD 57104 

  

If to Landlord: City of Sioux Falls 

 224 W. Ninth St. 

 Sioux Falls, SD 57104 

 

24. Amendment. This Lease shall not be supplemented, amended, or modified except 

by an express written agreement signed by both parties. 

 

25. Binding Effect. Landlord and Tenant agree that all the provisions of this Lease are 

to be construed as covenants and agreements as though the words importing such covenants and 

agreements were used in each separate Section hereof, and that all of the provisions hereof shall 

bind and inure to the benefit of the parties hereto and their heirs and their successors and assigns. 

 

26. Assignment. Tenant shall not assign or in any manner transfer this Lease or any 

interest therein, nor sublet said Leased Premises or any part or parts thereof, nor permit occupancy 

by anyone. 
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27. Successors in Interest. Except as otherwise provided in this Lease, all provisions of 

this agreement shall be binding upon, inure to the benefit of, and be enforceable by and against the 

respective heirs, personal representatives, successors, and assigns of each party to this Lease. 

 

28. Governing Law, Venue. This Lease shall be construed and enforced in accordance 

with the laws of the State of South Dakota, without regard to applicable conflict of laws principles.  

Venue for any legal action relating to this Lease shall lie in Second Judicial Circuit Court, 

Minnehaha County, SD. 
 

29. Counterparts. This Lease may be executed in counterparts.  

 

30. Entire Agreement. This Lease sets forth the entire agreement of the parties and 

supersedes and is in lieu of all pre-existing agreements or arrangements between the parties relating 

to the subject matter thereof.  

 

Signature Page Follows 
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IN WITNESS WHEREOF, this Lease has been executed as of the above date.  

 

CITY OF SIOUX FALLS 

 

 

By:        

 

 Its _________________________________ 

    LANDLORD 

 

ATTEST: 

 

 

____________________________________

City Clerk 

 

 

SANFORD MEDICAL CENTER  

 

By:        

 

 Its _________________________________ 

TENANT 
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PHYSICAL THERAPY LEASE AGREEMENT 

 This PHYSICAL THERAPY LEASE AGREEMENT (this “PT Lease”) is entered into 

effective ____________, 2024 (the “Effective Date”), by and between CITY OF SIOUX FALLS 

(“Landlord”) and SANFORD MEDICAL CENTER (“Tenant”).  

RECITALS: 

 WHEREAS, Tenant is the former owner and operator of the Sanford Wellness Center  

located at 8701 W 32nd St Sioux Falls, South Dakota (“Property”); 

WHEREAS, Tenant sold to Landlord and Landlord purchased from Tenant the Property 

and substantially all Assets used to operate the Sanford Wellness Center pursuant to an Offer to 

Purchase Commercial Real Estate and Asset Agreement dated June ___, 2024 (the “Purchase 

Agreement”);  

 WHEREAS, the Parties desire for Tenant continue to operate Physical Therapy Services 

(“PT Services”) within the Sanford Wellness Center  for a period of five (5) years, pursuant to the 

terms and conditions set forth in this PT Lease. 

 NOW, THEREFORE, the parties agree as follows:  

1. Defined Terms. Terms capitalized in this PT Lease but not defined herein will have 

the meanings ascribed to the in the Purchase Agreement.  

 

2. Premises. Tenant hereby leases from Landlord a portion of the Wellness Center, 

consisting of approximately 2,711 square feet (includes rooms 107,108,109A,125C) as depicted 

on Exhibit A (collectively, the “Leased Premises”) effective as of the Commencement Date. D 

The Leased Premises shall only be used for its existing uses, which include a wellness center, 

outpatient physical therapy clinic and similar or related uses. Tenant shall have reasonable access 

to the common areas of the Wellness Center (specifically, rooms 199A, 199B, 109, and 132) and 

all equipment and facilities within the Leased Premises to carry out PT Services, subject to 

limitations on time or certain areas based on Landlord's operating hours. 

 

3. Term and Termination.  

 

3.1 Initial Term. This PT Lease shall commence on the Operations Transfer Date (as 

defined therein) of the Purchase Agreement (“Commencement Date”) and remain in full force and 

effect for a period of five (5) years, plus the number of days, if any, necessary to end the term on 

the last day of the month thereof (the “Term”), unless extended or earlier terminated as hereinafter 

provided.  The Landlord reserves the right to terminate for material breach in accordance with the 

terms and conditions set forth in this PT Lease. 

 

3.2 Option to Extend. Upon City Council approval and mutual agreement of the parties 

which such agreements shall not be unreasonably withheld, Tenant shall have the option of 

extending the Term for an additional period of Five (5) years, commencing upon the date following 

the last day of the Term (the “Extended Term”). Tenant shall give Landlord written notice of its 

request to extend the Term of this PT Lease at least ninety (90) days prior to the expiration of the 
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initial Term. Tenant shall have no right to renew this PT Lease unless Tenant is at the time of such 

notice and at the expiration of the Term in material compliance with all of the terms and provisions 

of this PT Lease. All references in this PT Lease to the “PT Lease Term” or the “Term” shall mean 

the Initial Term and the Extended Term, if exercised by Tenant. 

3.3 Termination.  Tenant may, at any time with or without cause terminate this PT Lease upon 

one hundred twenty (120) days notice to the Landlord. 

4. Rent and Late Charge. 

 

4.1 Rent. Tenant will pay to Landlord monthly payments of rent in the amount of 

$3,727.63 or $16.50 per square foot (the “Rent”), for the first three (3) years of the Term. 

Beginning with the fourth year of the Term and each year thereafter, the Rent will be increased by 

three percent (3%) over the Rent paid in the prior year, as set forth hereafter: 

Year(s) Rent PSF 
Rentable 

Square Feet 
Annual Rent Monthly Rent 

1-3 $16.50 2,711 $44,731.50 $3,727.63 

4 $17.00 2,711 $46,087.00 $3,840.58 

5 $17.51 2,711 $47,469.61 $3,955.80 

6 (Extended 

Term) 
$18.04 2,711 $48,893.70 $4,074.47 

7 (Extended 

Term) 
$18.58 2,711 $50,373.63 $4,197.80 

8 (Extended 

Term) 
$19.14 2,711 $51,881.49 $4,323.46 

9 (Extended 

Term) 
$19.71 2,711 $53,445.20 $4,453.77 

10 (Extended 

Term) 
$20.30 2,711 $55,036.82 $4,586.40 

 

Rent is due and payable in advance on the first day of each month with the first Rent 

payment being due within ten (10) days of the Commencement Date. Rent for any partial month 

will be prorated on a per diem basis. Until otherwise directed by Landlord in writing, Tenant will 

deliver all notices and pay all rent to Landlord at Landlord’s notice address as set forth below in 

Section 25 of this Lease. 

4.2 Late Charges. If any Rent payment is not paid by Tenant within fifteen (15) days 

of the required payment date, Tenant will pay Landlord a late charge equal to 10% of the overdue 

Rent. 
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5. Utilities and IT systems. 

5.1 Utilities. Landlord will pay for all heat, air conditioning, water, light, power, and 

all other utility services not specifically allocated to Tenant herein, including, but not limited to, 

garbage and trash removal and sewer disposal, and snow removal. Tenant will pay for telephone, 

internet, cable television services, and any other services desired by Tenant which Landlord is not 

expressly required to provide pursuant to this Section 5.1. 

 

5.2 Hazardous Materials. Disposal of hazardous materials is the sole responsibility of 

the Tenant in accordance with all applicable laws in effect at the time of the disposal. 

 

5.3 Interruption of Services. Landlord will not be liable in damages if any utility 

services to the Leased Premises are interrupted or impaired by fire, repairs, accident, or any other 

cause beyond Landlord’s reasonable control. 

 

5.4 IT Systems. Landlord and Tenant agree that they shall maintain separate IT systems 

throughout the duration of the Term. Tenant shall be solely responsible for all costs associated 

with the setup, maintenance, and operation of its own IT system, including but not limited to 

hardware, software, licensing fees, and any related expenses. Landlord shall not be responsible for 

any aspect of Tenant’s IT system, including its functionality, security, or compliance with 

applicable laws and regulations. Furthermore, Landlord shall have no obligation to provide 

technical support or assistance to Tenant in relation to its IT system. 

 

5.5 No other Services. Except as noted in this PT Lease, Landlord shall provide no 

other service to Tenant and Tenant shall provide no other services to Landlord.  

 

6. Maintenance and Improvements.  

 

6.1 Maintenance by Landlord and Tenant.  Except as required to be performed by 

Tenant pursuant to this PT Lease, Landlord shall be responsible for all capital improvements and 

the repair and replacement of all structural elements to the Leased Premises, exterior surfaces, 

including, but not limited to, the roof, roof membrane, roof covering, exterior walls, slab floors, 

footings, parking areas, grounds and sidewalks of the Property,  and replacement of any part of the 

HVAC system costing more than $5,000 per event or occurrence. Tenant shall be responsible for 

routine maintenance and minor repairs to the interior of the Leased Premises costing less than 

$5,000, per event or occurrence, which shall be deemed to include, but not be limited to, the 

exterior and interior portions of all windows and window frames, doors and door frames, plate 

glass, storefront, fixtures, plumbing fixtures, lighting fixtures (excluding exterior lighting 

fixtures), electrical and sewage equipment, interior walls, partitions, floors, floor coverings and 

ceilings. If any repair, maintenance, or replacement shall exceed or shall reasonably be expected 

to exceed $5,000 during the Term, Landlord shall be notified of such repair, required maintenance, 

or replacement provided, however, Landlord shall be under no obligation to make the repair, 

required maintenance, or replacement until funds are sufficiently appropriated by the City Council.  

In the event the City Council does not fund the repair, required maintenance, or replacement, the 

Tenant shall have no liability for any claims, costs, or damages arising out of a failure by the 
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Landlord to make any requested repair, required maintenance, or replacement that were 

determined to be necessary for the safety, health, and welfare of the people. 

 

6.2 Tenant Improvements. The Tenant shall not erect any structures or additions to the 

Leased Premises without first obtaining written approval of the city.  The Landlord may impose 

conditions upon the installation of any improvements.  Violation of this section shall constitute 

grounds for termination of this PT Lease. 

 

6.3 Landlord Improvements.  The Landlord may expand and/or improve the Property 

as it, in its sole judgment, may deem necessary to serve the needs of the public and the Landlord. 

 

7. Right of Entry. The Landlord shall have the right to enter into the leased area at all 

reasonable times to inspect the premises and/or to take such actions as may, in the opinion of the 

Landlord, be deemed necessary. Except for emergency situations, the Landlord will make every 

reasonable effort to timely notify the Tenant of any pending work and to coordinate such work so 

as to minimize any disruption to the Tenant’s delivery of services. Nothing in this section will 

impose or may be construed to impose upon the Landlord any independent obligation to construct 

or maintain or make repairs, replacements, alterations, additions, or improvements nor create any 

independent liability for any failure to do so. 

8. Insurance.   
 

8.1 Property Insurance. The Landlord, at its own expense, shall procure and maintain 

property insurance for the Property.  The Landlord shall, at its own option, either obtain 

replacement value insurance for damage by fire or casualty to the Property or self-insure for an 

equivalent amount. 

8.2 Liability Insurance. Both Landlord and Tenant, at their own respective expense, 

shall procure and maintain commercial general liability insurance providing occurrence form 

contractual personal injury, bodily injury, and property damage liability coverage with total 

available limits not less than $1,000,000 per occurrence and $2,000,000 general aggregate, and 

$2,000,000 aggregate products and completed operations.  Each Party’s commercial general 

liability insurance policy shall include the other Party, its elected and appointed officials, officers, 

and employees as additional insured as their interests may appear under this PT Lease for any 

covered liability, caused, in whole or in part, by such Party’s performance or nonperformance 

under the PT Lease.  The above additional insured status shall not extend to claims arising out of 

the gross negligence or willful misconduct of the insured Party, its employees, agents, or 

independent contractor.   

8.3 Personal Property Insurance.  Both Landlord and Tenant, at their own respective 

expense, shall procure and maintain personal property insurance for their own respective 

betterments and property stored on the premises. 

8.4 Workers’ Compensation Insurance. Tenant shall at all times secure worker’s 

compensation providing the statutory limits required by South Dakota law.  In addition, it shall 

provide Coverage B, Employer’s Liability Coverage, of not less than $1,000,000 each accident, 

$1,000,000 disease-policy limits.  The required limit may be met by excess liability (umbrella) 

coverage. 
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8.5 Insurance Requirement. Each insurance policy required under this PT Lease shall 

be obtained from insurance companies, or pools licensed or authorized to do business in the State 

of South Dakota, or through a program of self-insurance. 

8.6 Notice of Intent to Cancel or Renew. Each Party will provide the other Party with 

at least 30 days’ written notice of an insurer’s intent to cancel or not renew any of the insurance 

coverage. The parties agree to hold each other harmless from any liability, including additional 

premium due, because of the failure to maintain the coverage limits required. 

8.7 Evidence of Renewal. Each Party will deliver to the other, at least 15 days prior to 

expiration of each policy, satisfactory evidence of renewal to the extent any policy expires and 

requires renewal during the term of this PT Lease. Evidence of renewal may be provided less than 

15 days prior to the expiration of each policy with prior written consent by the other Party but shall 

never be later than one business day prior to the expiration of the policy. Upon request, each Party 

will provide to the other a complete copy of all insurance policies required under the PT Lease. 

This section shall survive the termination of this PT Lease. 

8.8 Validity of Insurance Not Assumed. Each Party’s approval or acceptance of 

certificates of insurance does not constitute the Party’s assumption of responsibility for the validity 

of any insurance policies nor does either represent that the above coverages and limits are adequate 

to protect any individual/group/business, its consultants’ or subcontractors’ interests, and assumes 

no liability therefore. 

9. No Limitation of Liability. These insurance provisions are separate and apart from 

any indemnification obligation and should not be interpreted as a limitation of liability. 

 

10. Waiver of Subrogation. The parties to this PT Lease mutually waive all rights of 

recovery for losses caused by fire or extended coverage even though caused by the negligence of 

the other party, its employees, agents or representatives and further waive any rights of recovery 

from other perils covered by insurance to the extent of such insurance coverage, provided that this 

waiver does not prejudice the rights of the party in recovering from its insurance company.  This 

waiver shall be in effect only so long as the applicable insurance policies contain a clause to the 

effect that this waiver shall not affect the rights of the insured to recover under such policies. 

 

11. Parking. Tenant is hereby granted the right to use the parking lot(s) associated with 

the Leased Premises. In addition, Tenant’s patients are granted the exclusive use of six (6) 

specifically assigned parking spaces during reasonable business hours from 5 a.m.-6 p.m., Monday 

through Friday, and at such times as agreed upon by the parties.  These parking spaces shall be 

available to the public outside of the hours listed in this paragraph.   

 

12. Trade Fixtures & Equipment. All trade fixtures and equipment, signs, and 

specifically designed components of improvements to the Leased Premises, including decorative 

materials and accessories necessarily related to these items placed in or upon the Leased Premises 

by Tenant either before the Effective Date of this PT Lease or during the Term of this PT Lease 

shall at all times remain Tenant’s property, and, so long as Tenant is not in default under this PT 

Lease, Tenant shall have the right to remove the same at any time.  Tenant shall further be 

permitted (so long as Tenant is not in default under this PT Lease) to install, use on and about, and 

remove from the Leased Premises at any time and from time to time all other personal property 
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which are not a component of the Building located or to be located on the Leased Premises 

(hereinafter collectively referred to as the “Tenant’s Property”), all of which at all times shall 

remain the property of Tenant with the right of removal at or before the expiration or termination 

of this PT Lease.  Tenant’s Property shall include without limitation: (1) removable decor items 

and office equipment, including but not limited to computers, telephones and fax machines; (2) 

building lettering, signs, sign posts and sign standards; and (3) unattached equipment used to 

conduct Tenant’s business. 

 

13. Signage. Upon Landlord approval of the location of the signage, Tenant shall be 

entitled to install and maintain both existing and new signage pertaining to PT Services, including 

but not limited to, exterior building signage, signage on the monument sign, directional 

(wayfinding) signage, and signage located above the external and internal entrance to the physical 

therapy facilities on the Leased Premises in accordance with the Code of Ordinances of Sioux 

Falls, SD.  All costs associated with said signage shall be borne by the Tenant. At the end of the 

Term or upon termination, Tenant shall be responsible and pay for all signage removal at its sole 

cost and expense. The parties shall mutually agree on the signage to be removed and the timelines 

associated therewith. 

 

14. Sponsorships.  During the Term and Extended Term of this PT Lease, the Landlord 

may sell sponsorship rights, including but not limited to naming rights, in the Wellness Center to 

any person or entity, except as specifically set forth in this PT Lease.  Sponsorships, including logo 

display and graphical depictions, by any person or entity is permissible so long as such person or 

entity is not substantially engaged in the provision of health care services or products (“Health 

Care Services).  Health Care Services shall include businesses and entities that operate a hospital 

and/or clinic, which provide any health care services of any kind including, without limitation, a 

clinic such as a “walkup”, “rapid care”, or “urgent care” clinics.  This prohibition does not include 

dental, orthodontic, or oral surgery services or products.  Notwithstanding the foregoing, the City 

of Sioux Falls is exempt from this provision.  From time to time, the Landlord may request the 

Tenant’s waiver to enter into sponsorships with persons or entities which would be otherwise 

prohibited.  Upon mutual agreement of the parties, such sponsorship may be allowed.  This 

provision does not survive termination of this PT Lease. 

 

15. Taxes and Special Assessments. Tenant shall be responsible for and pay all real 

property taxes and special assessments (if any) directly to the taxing authority. 

 

16. Incidental PHI. The parties agree that all information regarding patients, as well as 

all information with respect to the operations and business of the other party gained during the 

negotiations leading up to this Agreement, and from the performance of this PT Lease, will be held 

in confidence and will not be divulged to any unauthorized person without prior written consent 

of the other, except for access required by law, regulation, and third party reimbursement 

agreements. Provider and Sanford agree that each is a “covered entity” as defined in the Health 

Insurance Portability and Accountability Act of 1996 (“HIPAA”), and HIPAA's implementing 

privacy regulations, 45 C.F .R. § 165.500, et seq. (“Privacy Regulations”) and each party shall 

comply with all requirements with respect to protected health information (“PHI”) as defined in 

HIPAA. The provisions of this paragraph shall survive the termination of this Agreement. 
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17. Indemnity. Tenant agrees to defend, indemnify, and hold Landlord harmless from 

any and all claims, lawsuits and damages (including reasonable attorneys’ fees) arising in 

connection with the management of Tenant’s Services at or from the Property, or which may at 

any time be asserted against Landlord by any reason of Tenant’s, its agents’, invitees’, licensees’, 

employees’ or clients’ use of the Leased Premises, negligence or willful misconduct or resulting 

from any breach or default on the part of Tenant of its obligations hereunder.   

 

17.1 Events of Default by Tenant. The occurrence of any of the following will constitute 

a default by Tenant of this PT Lease: (a) Tenant fails to pay Rent fifteen (15) days beyond when 

due; (b) Tenant fails to timely observe or perform Tenant’s other covenants or obligations 

hereunder within thirty (30) days following receipt by Tenant of a written notice specifying the 

matters then in default, provided that additional time reasonably required to cure the matters in 

default will be allowed so long as Tenant is diligently pursuing all actions required to cure the 

matters for which a default is claimed; or (c) Tenant files or has filed against it a petition in 

bankruptcy or insolvency, or for reorganization or for appointment of a receiver or trustee, or if 

Tenant makes an assignment for the benefit of creditors, and such adjudication, appointment, 

assignment, petition, execution or attachment will not be set aside, vacated, discharged or bonded 

within thirty (30) days after the determination, issuance or filing thereof. 

 

17.2 Remedies of Landlord. Upon the occurrence of any default under Section 17.1 and 

so long as the default continues, Landlord may exercise one or more of the following remedies, as 

Landlord may lawfully elect: (a) demand that Tenant pay all amounts then due from Tenant and 

for other amounts which may arise from Tenant’s failure to return possession of the Leased 

Premises as provided in this PT Lease; and (b) by notice in writing, terminate this PT Lease, 

whereupon all rights of Tenant’s use of the Leased Premises will terminate.  The foregoing 

remedies are cumulative, and any or all may be exercised instead of or in addition to each other or 

any other remedies at law, in equity, or under statute. 

 

 

18. Force Majeure. Neither Landlord or Tenant shall be liable for delay or failure to 

perform hereunder, despite best efforts to perform. If such delay or failure is the result of force 

majeure. “Force majeure” shall mean causes beyond the reasonable control of a Party such as, but 

not limited to, pandemics or epidemics, weather conditions, acts of God or of public enemy, 

terrorism, war, national or local calamity, sabotage, strikes, fire or other casualty, or action of the 

government authorities. Written notice of any claim of a Party’s inability to perform or comply 

due to force majeure must be promptly given to the other Parties. 

 

19. Damage or Destruction-Repair and Restoration. 
 

19.1 If the Property or any portion is damaged or destroyed during the term of this PT 

Lease by fire, casualty, or any other cause, the Landlord shall, to the extent of insurance proceeds 

and at the Landlord’s sole election, including any applicable deductible, or self-insurance, with 

due diligence, repair, rebuild, or replace the Property so that after repairing, rebuilding, or 

replacing, it shall be substantially the same, to the extent of insurance proceeds or self-insurance, 

as prior to such damage or destruction. 
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19.2 Notwithstanding anything to the contrary contained herein, to the extent such loss 

is not covered by insurance, the Landlord shall not have any obligations for repair, rebuilding, or 

replacing the Property in the event of all or a substantial part of the facility shall be destroyed or 

damaged by fire or casualty. 

 

19.3 In the event of total destruction of the Property or if the Landlord shall not elect 

within ninety (90) days after such damage to rebuild, or restore the Property, then this PT Lease 

shall terminate, and all rights and obligations of the Landlord and Tenant shall cease and terminate. 

 

19.4 If the damage or destruction to the Leased Premises is caused by the negligence or the 

willful acts of the Tenant, its employees, agents, invitees and customers, or servants, Landlord shall 

not be responsible for any costs of repair or rebuilding the Leased Premises or any other portion of 

the building which is so damaged to the extent the laws in effect at the time so permit.  As permitted 

by law, Tenant shall pay all such amounts to Landlord upon demand. 

19.5 If the damage or destruction to the Leased Premises is caused by the negligence or 

the willful acts of Landlord, its employees, agents, invitees and customers, or servants, Landlord 

shall be responsible for any costs of repair or replacement of Tenant’s betterments and personal 

property, including without limitation all equipment and stored property, to the extent the laws in 

effect at the time so permit.  As permitted by law, Landlord shall pay all such amounts to Tenant 

upon demand. 

 

20. No Personal Liability. No official, director, officer, agent, or employee of the 

Landlord shall be charged personally or held contractually liable by or to the Tenant under any 

term or provision of this PT Lease or because of any breach thereof or because of its or their 

execution, approval, or attempted execution of this PT Lease. 

 

21. Discrimination. During the performance of the PT Lease, Tenant agrees that it will 

comply with all applicable provisions of federal, state, and local laws, including Chapter 98 of the 

Code of Ordinance of Sioux Falls, South Dakota and regulations prohibiting discrimination. Without 

limiting this, Tenant warrants that it will fully comply with Title VI and VII of the Civil Rights Act 

of 1964, as amended, the Americans of Disabilities Act (ADA) and all other regulations promulgated 

thereunder. Tenant will not discriminate against any employee or Applicant for employment because 

of race, religion, color, disability, national origin, sex, sexual orientation, or age. Tenant will take 

affirmative action to ensure that employment is offered and that employees are treated during 

employment without regard to their race, religion, color, disability, national origin, sex, sexual 

orientation, or age. Such action shall include, but is not limited to, the following: employment 

upgrade, demotion, or transfer; recruitment or recruitment advertising; lay-off or termination; rates of 

pay or other forms of compensation; and selection, including apprenticeship. The Tenant shall be 

subject to the provisions of Chapter 98 of the Code of Ordinances of Sioux Falls, SD, as in effect at 

any given time. It is declared to be discrimination for the Tenant, because of race, color, sex, creed, 

religion, ancestry, national origin, or disability, to fail or refuse to hire, to discharge an employee, or 

to accord adverse, unlawful, or unequal treatment to any person or employee with respect to 

application, hiring, training, apprenticeship, tenure, promotion, upgrading, compensation, layoff, 

discharge, or any term or condition of employment.  Tenant will not discriminate or permit 

discrimination in violation of federal or state laws or local ordinances because of race, color, sex, age, 

political, or religious opinions, affiliations, or national origin.  
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22. Human Relations. If the Tenant is found to have engaged in discrimination by the 

Commission on Human Relations (Commission), this PT Lease may be terminated in whole or in part 

by the Landlord. The Tenant shall permit the Commission reasonable access to any and all records 

pertaining to hiring and employment and to other pertinent data and records as are reasonably 

necessary for the sole purpose of enabling the Commission, its agencies, or representatives, to 

ascertain compliance with the above provisions.  The Landlord and Commission agree to keep any 

employee and personnel records confidential. This section shall be binding on all subcontractors and 

suppliers of the Lessee. 

 

23. Waiver. This failure to enforce or to require the performance at any time of any of 

the provisions of this PT Lease shall in no way be constructed to be a waiver of such provisions, 

and shall not affect either the validity of this PT Lease or any part hereof or the right of any party 

thereafter to enforce each and every provision in accordance with the terms of this PT Lease. 

 

24. Severability. If any term, provision, covenant, or condition of this PT Lease is found 

to be invalid, void, or unenforceable, the remainder of this PT Lease shall remain in full force and 

effect and shall in no way be affected, impaired, or invalidated.  
 

25. Notices. Any notice required to be given by either party pursuant to this PT Lease, 

will be in writing and will be deemed to have been properly given, rendered or made only if 

personally delivered, or if sent by Priority Mail Express or other comparable mail delivery service, 

addressed to the other party at the addresses set forth below, and will be deemed to have been 

given, rendered or made on the earlier of the day so delivered or on the first business day after 

having been deposited with the courier service:  

 

If to Tenant: Sanford Medical Center 

 Attn:  Legal Department 

 2301 E. 60th St. N. 

 Sioux Falls, SD 57104 

  

If to Landlord: City of Sioux Falls 

 224 W. Ninth St. 

 Sioux Falls, SD 57104 

 

26. Amendment. This PT Lease shall not be supplemented, amended, or modified 

except by an express written agreement signed by both parties. 

 

27. Binding Effect. Landlord and Tenant agree that all the provisions of this PT Lease 

are to be construed as covenants and agreements as though the words importing such covenants 

and agreements were used in each separate Section hereof, and that all of the provisions hereof 

shall bind and inure to the benefit of the parties hereto and their heirs and their successors and 

assigns. 
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28. Assignment. Tenant shall not assign or in any manner transfer this PT Lease or any 

interest therein, nor sublet said Leased Premises or any part or parts thereof, nor permit occupancy 

by anyone. 

 

29. Memorandum of PT Lease. Tenant shall not record this PT Lease without the 

written consent of Landlord. Landlord may prepare a memorandum of this PT Lease for purposes 

of recording. The original of this lease shall be retained by Landlord. 

 

30. Subordination. Except where the provisions of this PT Lease may conflict 

therewith, this PT Lease shall be subordinate to any and all ordinances, guidelines, rules and 

regulations, and all covenants, reciprocal easement declarations, restrictions and the like which 

may presently affect or hereafter be placed upon or affect the Leased Premises. Tenant shall have 

the opportunity to review any proposed amendment to all covenants, reciprocal easement 

declarations, restrictions affecting the Wellness Center to the extent they may conflict with the 

terms of this PT Lease and Tenant’s rights hereunder. 

 

31. Quiet Enjoyment. Landlord covenants that Landlord will put the Tenant into 

complete and exclusive possession of the Leased Premises on the Commencement Date as 

hereinbefore provided, and that, if the Tenant shall pay the rental and perform all the covenants 

and provisions of this PT Lease to be performed by the Tenant, the Tenant shall during the Term 

demised, freely, peaceably and quietly occupy and enjoy the full possession of the Leased Premises 

hereby leased, and the tenements, hereditaments and appurtenances thereto belonging and the 

rights and privileges herein granted without molestation or hindrance, lawful or otherwise. 

 

32. Surrender and Possession.  Tenant shall, on the last day of the Term or sooner on 

termination of this PT Lease, peaceably and quietly surrender and yield up to the Landlord the 

premises in good order, condition, and repair, reasonable use and wear thereof and damage by acts 

of God or the elements excepts. 
 

33. Successors in Interest. Except as otherwise provided in this PT Lease, all provisions 

of this agreement shall be binding upon, inure to the benefit of, and be enforceable by and against 

the respective heirs, personal representatives, successors, and assigns of each party to this PT 

Lease. 

 

34. Governing Law, Venue. This PT Lease shall be construed and enforced in 

accordance with the laws of the State of South Dakota, without regard to applicable conflict of 

laws principles. Venue for any legal action relating to this PT Lease shall lie in Second Judicial 

Circuit Court, Minnehaha County, SD. 

 

35. Counterparts. This PT Lease may be executed in counterparts.  

 

36. Entire Agreement. This PT Lease sets forth the entire agreement of the parties and 

supersedes and is in lieu of all pre-existing agreements or arrangements between the parties relating 

to the subject matter thereof.  
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Signature Page Follows 
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IN WITNESS WHEREOF, this PT Lease has been executed as of the above date.  

 

CITY OF SIOUX FALLS 

 

 

By:        

 

 Its _________________________________ 

    LANDLORD 

 

ATTEST: 

 

 

____________________________________

City Clerk 

 

 

SANFORD MEDICAL CENTER  

 

By:        

 

 Its _________________________________ 

TENANT 

 
 

  



S:\AS\AT\atcs\atcs0003.docx                          Page 13 of 14 
 

LEASED PREMISES 

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            

            



Page 14 of 14 

 

            

   





Site Elements Legend
Softball Fields (220’)1
Batting Cages2
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A MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF SIOUX FALLS 
AND HARRISBURG SCHOOL DISTRICT NO. 41-2  

REGARDING A NEW AQUATIC FACILITY 

This Memorandum of Understanding (“MOU”) is entered into this ________ day of 
______________, 2024, by and between the City of Sioux Falls, a South Dakota 
municipality (the “City”) and Harrisburg School District No. 41-2, 200 Willow Street, 
Harrisburg, South Dakota 57032 (the “School District”).  

WHEREAS, the School District has roughly 68 acres within the Sioux Falls city limits 
near 90th Street and Cliff Avenue, home of the Harrisburg Freshman Academy site; and 

WHEREAS, portions of the Harrisburg Freshman Academy site have not been 
developed yet; and 

WHEREAS, the City desires to construct an aquatic facility on the south side of Sioux 
Falls in the future; and 

WHEREAS, both parties agree that an aquatic facility on this site would benefit the 
surrounding Sioux Falls neighborhoods, the School District, and the community as a 
whole; and 

WHEREAS, the School District agrees to negotiate to provide land on their Harrisburg 
Freshman Academy site to the City to build an aquatic facility in the future; and 

WHEREAS, the City agrees to negotiate in good faith to build an aquatic facility on the 
site in the future subject to available funding authorized by the Sioux Falls City Council. 

NOW, THEREFORE, the City and the School District enter into this Memorandum of 
Understanding and agree as follows: 

1. Land Purchase. The City agrees to use its best efforts to acquire
approximately five (5) acres of land from the School District. A spatial diagram
showing the general location and land needed for the future aquatic facility is
shown in Exhibit A. The School District agrees to use its best efforts to transfer
ownership of the land purchased by the City by executing a Special Warranty
Deed conveying title of the Real Property to the City to fulfill the intent of the
parties. It is the intent that the School District shall own the land where the
Freshman Academy is constructed, and the City shall own the parkland at the
aquatic facility site. At the time of the replating, the assessments for the
drainage cost recovery, water main cost recovery, and sanitary sewer cost
recovery shall be determined by each party’s proportional share of the land
and whether the School District or City is subject to an assessment.

2. The City and the School District agree to enter into a separate agreement
detailing the costs associated with the transfer of land.
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3. Master Plan. Both parties agree to use its best efforts to work together to
develop an updated master plan to maximize the land use and complement each
parties’ facilities.

4. Notices. All notices required to be given shall be in writing and mailed, postage
prepaid, and deposited with U.S. Post Office addressed to the parties as follows:

To School District:

Harrisburg School District
c/o Tim Graf       .
200 Willow Street
Harrisburg, SD 57032

To City: With copy to: 

City of Sioux Falls  Dave Pfeifle 
c/o Don Kearney  Office of City Attorney 
132 North Dakota Avenue  224 West Ninth Street 
P.O. Box 7402 P.O. Box 7402 
Sioux Falls, SD 57117-7402 Sioux Falls, SD 57117-7402 

605-367-8880

5. Nonbinding Memorandum of Understanding. The parties understand,
acknowledge, and agree that this MOU is intended to establish a framework of
understanding between the parties regarding the new school/park site and the
intentions of the parties regarding the same, and, therefore, should only be
construed as a nonlegally binding memorandum of the parties’ respective
understandings. In addition, this MOU shall serve as a basic outline for a final
agreement that will largely, but more definitively, embody the terms hereof and
intentions of the parties hereto. The parties will work diligently and in good faith
to negotiate and enter into a definitive agreement.

6. MOU Execution Authority. The parties do hereby state and acknowledge to
each other that all persons and/or officers executing this MOU possess all
necessary and proper capacity and authority to enter into this MOU on behalf
of the School District and on behalf of the City.
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IN WITNESS WHEREOF, the parties have executed this Memorandum of 
Understanding the day and year first above written. 

CITY OF SIOUX FALLS HARRISBURG INDEPENDENT SCHOOL 
DISTRICT NO. 41-2 

BY: BY: 

PRINTED NAME: PRINTED NAME: 

TITLE: Mayor TITLE: 

ATTEST: 

CITY CLERK 
PRINTED NAME: 
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Exhibit A 


	atcs0001
	atcs0002
	atcs0003
	Frank Olson - Master Plan
	Kuehn Park Master Plan
	atwg0004 (002)
	Special Park Board agenda 4-29-24



